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IN THE COURT OF THE SESSIONS JUDGE ::::UDALGURI  

 Present : Smti. S. Bora,  
      Sessions Judge,  
        Udalguri.  
 
 

Crl. Appeal No. 23/2017 

    

   Sri Upen Dev…………Accused/Appellant. 

     -Vs-  

    State of Assam…………...……………Respondent.  

Appearance :  

 For the appellant  : Mr. K.Deka, Advocate. 

 For the respondent  : Mr. P. Baskey, Public Prosecutor  

 Date of hearing       : 3.1.2018. 

 Date of judgment    : 11.1.2018. 

 

J U D G M E N T 

 

 This appeal is directed against the judgment and order dated 12.9.2017 

passed by Dr. N.C. Bhuyan, Judicial Magistrate 1st Class, Udalguri in G.R. Case 

No.1219/15 whereby accused/appellant was convicted under section 419 IPC 

and sentenced him to undergo SI for 6 (six) months and to pay a fine of Rs. 

1000/- i/d, SI for 10 days for the offence u/s 419 IPC.  

 

1. The case of the prosecution, in brief, is that on 24.11.15 one Sanjay 

Bharali, S/O Deben Bharali, R/O Batiamari lodged one FIR before the Officer In 

Charge of Tangla Police Station and alleged that in 2010 accused Upen Dev 

introduced himself as A.K. Pandey, Civil Commandant of SSB and took Rs. 

95,000/- from him and stated that he would provide job in SSB. Later on the 

accused person could not provide any job at SSB and he also did not return his 

money. The informant alleged that when asked the accused to return his 

money, he did not return his money and also threatened him. On last 30th 

October the accused person gave his consent that he would return the money 
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by executing one document and put his signature. However the accused 

person lodged one false case against him before the Superintendent of Police 

and has been torturing him. Hence, the informant prayed before the police to 

take necessary action against the accused.  

 

2. On receipt of the F.I.R., Tangla P.S. Case No. 152/2015, 

U/S419/420/406/506 I.P.C. was registered. Accordingly police went for 

investigation, examined witnesses, collected evidence and on completion of 

investigation finding sufficient materials u/s 419/420/406/506 I.P.C and 

submitted the Charge-sheet against accused person Upen Dev.  

 

3.  On the appearance of the accused person before the court, the learned 

court below furnished copy of necessary police papers to them. Upon hearing 

both sides and perusal of materials on record, the court below framed charge 

against the accused person for the offence punishable u/s 419/506 IPC and 

charge was read over and explained to the accused person to which he 

pleaded not guilty and claimed to be tried.  

 

4.  The prosecution in order to bring home the charge against the accused 

person examined four witnesses, whereas, none was examined by the defence. 

In his statement recorded u/s-313 CrPC the accused/appellant denied to have 

committed the alleged crime.  

 

5.  The learned court below at the conclusion of the trial found the 

accused/appellant guilty and convicted him u/s 419 IPC and sentenced him as 

mentioned hereinabove.  

 

6.  Being highly aggrieved and dissatisfied with the impugned judgment 

and order aforementioned, the accused/appellant preferred this appeal 

contending that the learned court below failed to appreciate the evidence on 

record in its proper perspective, that the court below erred in law and fact. It is 

submitted that the impugned judgment and order are liable to be set aside and 

the accused is entitled to get acquittal.  
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7.  I have heard argument advanced by learned counsel of the parties and 

perused the case record.  

 

8.  The prosecution examined the informant, Sanjay Bharali as PW1. He 

stated that he knows the accused. The incident took place in 2010. Accused 

Upen Deb introduced himself as A.K. Pandey, Civil consultant, SSB and took 

Rs. 1,20,000/- from him stating he would provide his brother Tirtgha Bharali a 

job in SSB. Later on the accused could not provide job and then he asked him 

to return the money. But he did not return the money. However, the accused 

gave his consent that he would return the money by executing one document, 

admitting that he took the money from them. He recorded the conservation 

between him and the accused as to the demand of the said money by the 

accused. Accused had two PSO at the time of the incident and introduced 

himself to be A.K. Pandey, Civil Consultant of SSB. The accused said that he 

would arrange one job for his younger brother Tirtha Bharali. As the accused 

had two PSO they thought him to be a person who works in SSB. Later on they 

came to know the accused had the two PSO as it was granted by some political 

leaders. The accused took place Rs. 1,20,000/- on the pretext that he would 

arrange a job for his younger brother. He could not arrange a job for his 

younger brother. The accused has also not returned the said amount, on the 

other hand the accused lodged one false case against him in the police station 

alleging that he demanded money from him for in the name of ULFA. When 

police made an investigation in connection with the case lodged by the accused 

against him, they found that a false case was lodged by accused against him 

and then the accused wrote one undertaking  in the police station promising 

that he would return the money which was given by him to the accused. 

However, as the accused returned only Rs. 25,000/- to them and hence in the 

said undertaking the accused undertook to return the remaining Rs. 95,000/-. 

One Bukul Saharia wrote said undertaking. The accused did not return 

remaining money Rs. 95,000/- , hence the instant case is lodged against the 

accused.  

 In the cross examination he stated that the accused took money in the 

year 2010. He has forgotten the exact date on which took the money was 

taken by the accused. He has mentioned in his FIR the way in which the 

accused introduced himself before them. They came to know that accused 
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could not arrange a job for his brother in the last part of 2010. Initially they did 

not inform the matter in the police station. The accused executed the 

agreement in the police station promising that he will return their money. The 

accused executed the agreement in the month of September 2015. He has 

forgotten as to whether he put his signature in exhibit 2. Normally in one 

agreement both the parties should out their signatures. (Later on it is stated 

that he put his signature in exhibit 2 . Nayan Malya Bujar Baruah and Pratap 

Sarma were the witnesses in exhibit 2. The accused took Rs. 1,20,000/- from 

him.  

 

9.  PW2, Nayan Malla Bujar Barua stated that he knows the informant as 

well as the accused person. About one year ago he was called from Panery 

police station. After that he went to circle office at Harisinga and in the office 

the accused wrote one undertaking whereby the accused promised that he will 

return the money within a period of time to Sanjay Bharali. He was present at 

that time. He does not know anything else about the incident.  

 In the cross examination he stated that before this incident Sanjay 

Bharali was in a non political organization. He does not know who called him to 

the police station. In the police station he met O/C of the police station, Sanjay 

Bharali and the accused. He does not know why the instant case was filed. 

When he went to the police station for the first time his statement was not 

recorded. As per direction of police he went to the SDC office along with 

accused. He does not know about the transaction of money between the 

informant and the accused. At the time 5 of the incident the accused was a 

candidate for the State assembly Election. The content of said undertaking was 

not read over to him before he put his signature on it. Before this incident he 

knew Sanjay Bharali.  

 

10.  PW3, Pratap Sarmah stated that she knows the informant of this case. 

He knows the accused person. In 2015 the accused took Rs. 95,000/- from 

Sanjay Bharali promising that he would arrange a job for Sanjay Bharali. 

However, later on, the accused Sanjay Bharali asked him to come to Tangla. 

And from Tangla they three persons went to the house of the accused person. 

Then the accused said to them that he would return the money. However, later 
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on, the accused did not return the money. The accused also wrote one 

agreement promising that he would return the money.  

 In the cross examination he stated that he knows Sanjay Bharali since 

2009. And he is his friend. When the accused took money from Sanjay Bharali 

he was not present. Police interrogated him in connection with this case. It is 

not a fact that he did not say to police that on one occasion he along with 

three persons went to the house of the accused in order to ask him to return 

the money to Sanjay Bharali. At the time of transaction of money between the 

accused and Sanjay Bharali he was in Baksa district. He has forgotten the date 

of lodging the FIR. The accused himself stated that he was supposed to give 

money to Sanjay Bharali and wrote the undertaking and then he put his 

signature as witness. Nayanmoni Baruah and he were the witness in the said 

undertaking. He has forgotten whether Sanjay Bharali put his signature in the 

said undertaking or not. The contents if the said agreement was read over to 

him. The undertaking was executed in 2015 but he has forgotten exact date as 

to execution of the undertaking. He does not know the name of the writer of 

the undertaking. He knows the accused since 2015. It is not a fact that he has 

deposed falsely.  

 

11.  PW4, SI Dipu Bora stated that on 24.11.15 he was in Tangla PS. On 

that day O/C Tangla PS received one FIR from Sanjay Bharali and the case was 

registered and he was endorsed to investigate the case. He took the statement 

of the informant and also seized one agreement copy executed between 

Sanjay Bharali and Upen Dev. Then he took the statement of 6 the seizure 

witnesses. The informant stated to him that Upen Dev told him that he was the 

commandant under SSB and he could arrange a job in SSB provided, the 

informant would give money. Accordingly, Tirtha Bharali is the younger brother 

of Sanjay Bharali gave the documents and Rs. 50,000/- to Upen Dev. Sanjay 

Bharali gave Rs. 1,20,000/- as a whole to Upen Dev. However, Upen Dev could 

not arrange the job for Tirtha Bharali and by that time 4 years had been 

elapsed. After that one day Sanjay Bharali went to the house of Upen Dev and 

then the father of the Upen Dev gave Rs. 25,000/- to Sanjay Bharali. Though 

Upen Dev stated that he would return the amount i.e. Rs. 95,000/-. He did not 

return the same. When Sanjay Bharali demanded Rs. 95,000/- from Upen Dev, 

Upen Dev lodged one false case against Sanjay Bharali at Tangla PS. 
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Accordingly, O/C of Tangla PS called Sanjay Bharali to come to the PS and then 

Sanjay Bharali informed in the PS that he was supposed to get Rs. 95,000/- 

from Upen Dev. Hence Upen Dev lodged a false case against him. Then O/C of 

Tangla PS called Upen Dev to the PS and then Upen Dev brought one 

agreement in Tangla PS and stating that he will return Rs. 95,000/- which he 

taken from Sanjay Bharali in the name of arrangement in SSB which is on 30. 

10.15. The said agreement was seized by me. However, Upen Dev did not 

return the money as per his statement and accordingly Sanjay Bharali lodged 

the instant case. During investigation as he got sufficient material against Upen 

dev he arrested him and forwarded to the court. In the meantime he was 

transferred from Tangla PS and hence he handed over the case dairy to the 

O/C of Tangla PS. Later on, one Bhusan Chandra Nath S.I. of Tangla PS 

submitted the charge sheet against Upen Dev U/s419/420/406/506 IPC.  

 In the cross examination he stated that on the very day of the receipt 

of the FIR he took statement of the informant in the PS. The informant said to 

me that Upen Dev took Rs. 1.20,000/- as a whole. He took the statement of 

other witnesses in the PS. He did not go to the place where money was given 

by the informant to accused. He did not try to get any information from SSB as 

to whether Upen Dev is a commander under SSB or not. When informant came 

to the PS he brought the agreement 7 executed by the accused to the PS then 

he seized the said agreement. He did not record the statement of the writer of 

the said agreement. Sanjay Bharali did not put is signature in the said 

agreement . He did not collect any information about the case lodged by the 

accused against informant. PW3 Pratap stated before him that the accused 

took money from the accused in 2015. The informant did not state before him 

about the date and month when he went to the house of the accused. After 

received of the FIR he did not go to the house of the informant. It is not a fact 

that the investigation did not done properly as per procedure.  

 

12. I have heard the learned counsel for the appellant as well as learned 

Addl. PP. I have perused the evidence and materials on record. 

 

13. PW1, Sanjay Bharali is the vital witness of this case. According to this 

witness the incident took place in 2010.  The accused Upen Deb introduced 

himself as A.K. Pandey, Civil consultant, SSB and took Rs. 1,20,000/- from him 
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stating he would provide his brother Tirtgha Bharali a job in SSB. Later on, the 

accused could not provide job and then he asked him to return the money. But 

he did not return the money. However, the accused gave his consent that he 

would return the money by executing one document, admitting that he took 

the money from them.  

 

14. This witness has categorically stated that accused took Rs.1,20,000/- to 

provide his brother a job in SSB on being identified himself as SSB personal.  

 

15. PW1 was cross-examined at length. But nothing has been brought out 

by the defence to impeach the credibility of this witness. Evidence of PW1 is 

found to be cogent and reliable.  

 

16.  PW2 is the witness who was present at the time of executing 

document. It is in the evidence of PW2 that  he was called from Panery police 

station. After that he went to circle office at Harisinga and in the office the 

accused wrote one undertaking whereby the accused promised that he will 

return the money. 

  

17.  PW3 also supports the prosecution. According to this witness in the 

year 2015 the accused took Rs. 95,000/- from Sanjay Bharali. The accused said 

that he would return the money. Later on, the accused did not return the 

money and wrote one agreement whereby he promised to return the money. 

Evidence of PW2 and PW3 lend support to the evidence of PW1. 

 

18. From the evidence of PW1, PW2 and PW3 it is clearly established that 

accused identified himself as SSB personal and took Rs.1,20,000/- from the 

informant stating that he would provide his brother a job in SSB; but failed to 

provide job and did not return money.  

 

19. Learned counsel for the appellant in the course of argument submitted 

that occurrence took place in the year 2010 and FIR was lodged in the year 

2015. There is delay in lodging FIR and the informant has not explained the 

reason of delay.  
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20. In the instant case the accused took money in the year 2010 and till 

2015 informant waited. When the accused neither provided job nor returned 

money till 2015 then FIR was lodged. Fraud was detected in the year 2015. In 

the facts and circumstances of the case, delay in lodging FIR is not fatal to the 

prosecution case. Prosecution case can not be doubted on the ground of delay 

when there is reliable evidence. That  apart there was no cross-examination on 

that point. Non examination of the brother of informant is not material having 

regard to the evidence of PWs.  

   

21. Having glance, I am of the considered opinion that the learned trial 

court rightly appreciated the evidence on record and rightly held the 

accused/appellant guilty. The judgment of the learned trial court is upheld but 

the sentence is modified.  

 

22. The occurrence took in the year 2010. The accused/appellant had 

returned some amount. 8 years has been elapsed. Accused was in jail for a 

considerable period. 

 

23. Considering all aspect, I am of the opinion that justice will be properly 

sub-served if the accused/appellant is sentenced to the period already 

undergone by him with the fine imposed by learned trial court. The 

accused/appellant is directed to pay the fine amount within 15 days from the 

date of this judgment, in default, S.I. for 10 days.  

 

24.  With this modification the appeal stands disposed of on contest.  

 

25.   Send down the G.R. case record with a copy of this judgment.  

 

26. Given under my hand and the seal of this court on this the 11th   day of 

January/2018.  

 

Dictated and corrected by me     Sessions Judge,  
            Udalguri.  
       

           Sessions Judge,  
               Udalguri. 


